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CURRENT TOPICS 


Costs and the Two Branches 


It would be ungrateful to leave the subject of fusion or 
co-ordination of the two branches of the legal profession 
without referring to the closely reasoned arguments of 
Professor L. C. B. GowER, a solicitor, in his letter to The Times 
of 27th August. Among conclusions which, he said, emerged 
from discussions on the subject were: (1) Even in a fused 
profession there will still be a de facto division into specialist 
advocates and general practitioners. (2) It would enable the 
cost of a specialist advocate to be avoided in cases where 
none was needed, and might enable the lay client to obtain 
specialist advice more easily and cheaply in some instances. 
(3) Under present conditions it is unlikely that fusion could 
be accomplished with the goodwill of the leaders of the two 
branches of the profession, and no government is likely to 
force it on the profession without the goodwill of these leaders. 
He concluded that the advantages summarised in (2) could 
be secured if solicitors were given a right of audience in all 
courts and if barristers were authorised and encouraged to 
give advisory opinions direct to the lay client or any pro- 
fessional agent of his. An alternative, he thought, was to 
extend radically the jurisdiction of the county courts, in 
which solicitors already have a right of audience. This 
weighty contribution to the controversy was lightened by an 
example in support of the specialised advocate in a letter in 
the same issue trom Mr. T. CANNON BROOKES, who claimed 
more than fifty years’ experience as a practising solicitor. In 
a commercial case the lay client’s instructions included an 
enormous pile of correspondence and twenty points of claim. 
Having been reduced to a dozen by the solicitor, they were 
further reduced to six by Mr. Henry McCardie as he then 
was, who added two of his own. Montague Lush, his leader, 
then reduced them to three, and when John Simon, now 
Viscount Simon, received the brief he discarded two points 
and added two of his own, winning the case on the points 
which he had added. 


Illegitimate Children 


Tue case for legitimating children born of an adulterous 
union, whose parents subsequently marry, has been put in a 
memorandum issued by the Marriage Law Reform Society 
on 24th August. It says that the object of s. 1 (2) of the 
Legitimacy Act, 1926, was to discourage adultery by pre- 
venting the children of an adulterous union from _ being 
legitimated by the marriage of their parents, but it is 
unlikely that it was in fact a deterrent to adultery. The 
memorandum cites Packer v. Packer |1953) 3 W.L.R. 33 and 
Mooney v. Mooney {1952} 2 All E.R. 812 to show that main- 
tenance could not be granted in respect of such children 
either under the matrimonial law or under the Bastardy Acts. 
The memorandum contains a short report of the debate on 
the second reading of the 1926 Bill, in which it was mentioned 
that there was then no distinction between these two types of 
illegitimate children in Western Australia, Queensland, 
Tasmania and four Canadian provinces, in forty-three out of 
the United States, or in Switzerland, Germany or Austria. 
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An amendment to enable the children of adulterous unions 
to be legitimated was defeated by 208 to 101. Among the 
supporters of the amendment were C. R. ATTLEE, Captain 
WEpDGwoop BENN, The Right Hon. Winston CHURCHILL, 
HuGH DaALton, ARTHUR GREENWOOD, Sir W. ELLIS HULME 
WILLIAMS, The Right Hon. Sir Puitip CUNLIFFE-LISTER, 
JAMES Maxton and Sir Lestie Scott. The Society state 
that social instability and even delinquency result from the 
present position and recommend that a Legitimacy (Amend- 
ment) Bill be introduced into Parliament during the 
forthcoming session. 


Registration of Title 


A PAMPHLET on Registration of Title to Land has been 
published by H.M. Stationery Office (price 1s. 6d.), in reply, 
it is stated in a prefatory note, to requests for a general 
explanation as to what registration of title is, and how it 
differs from unregistered conveyancing. It contains a résumé 
of the general characteristics and advantages of the system of 
registration of title. Answering the superficial objection that 
registration with an absolute or good leasehold title does not 
deal with overriding interests to which the land may be 
subject although they are not mentioned in the register, 
it points out that the reform effected by registration is con- 
fined to the machinery of conveyancing and does not affect 
the general law. A table is given showing the appreciable 
saving in costs under registration owing to the investigation 
of title being eliminated in connection with land registered 
with an absolute or good leasehold title. It is stated, however, 
that owing to the possibilitv of overriding interests and the 
complexities of the Planning Acts it is not, generally speaking, 
advisable or economical for laymen to deal with registered 
land without consulting a solicitor. The pamphlet concludes 
with an answer to the argument that registration of title 
removes the business of conveyancing from private hands to a 
bureaucracy. It says that the State merely supplies the 
machinery for transfer and has no control over transfers. It 
adds what some might consider the controversial statement 
that “the failure of private conveyancing to give full pro- 
tection at business prices to persons dealing with land has 
led the State in every Western country in the world—except 
England, other than Yorkshire, and the compulsory areas 
to adopt either compulsory registration of title or deeds to 
ensure safety.’ In apparently advocating the extension of 
compulsory registration, the Chief Land Registrar appears to 
have departed from the area of information which is the 
avowed object of the pamphlet. Solicitors are usually 
familiar with most of the contents of the pamphlet, but 
law students will find it of great interest, especially because of 
the facsimile forms in an appendix. 


Qualification of Town Clerks 

Mr. B. KeitH Lucas, writing from Nuffield College in the 
Municipal Journal of 21st August, 1953, explained the point 
of his recent article in Public Administration on the qualifica- 
tion of town clerks, to which we referred in a previous ‘‘ Topic ”’ 
(ante, p. 561). He said that he had failed to make it clear that 
he was not advocating that the qualification of a solicitor was 
unnecessary, or that university graduates should be allowed 
to enter local government and reach the highest posts without 
the necessity of serving articles to a solicitor in local govern- 
ment. His theme, he said, was simply that ‘at present 


many young men of ability and character, who would like in 
due course to become town clerks, are prevented from doing 
so because of the cost of supporting themselves during their 
articles, and, in most cases, the premium. . . 


It would be 
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for the good of local government if a means were found 
to remove this barrier, and pay these men a living wage 
whether in the form of grants for further education, of wages, 
or in some such other way. They should not be excluded 
by lack of means.’’ The granting of free articles to promising 
young Officials was one of the remedies suggested in the Local 
Government Chronicle of 1st August (ante, p. 561). Mr. F. ¥, 
Dyson, however, ina letter published in the Municipal Journgl 
of 21st August, suggested that the associations of local 
authorities might take up with The Law Society the proposal 
that The Law Society’s examinations should be open “‘ to al} 
who serve under a town clerk, whether or not there are any 
articles or whether the town clerk is himself a solicitor,’ 
Mr. Dyson knew of one officer who rose to be a clerk of a local 
authority and afterwards became articled to his own deputy, 
It is doubtful whether such considerations would be sufficient 
to induce The Law Society to make inroads on the principle 
that articles of apprenticeship are an essential preliminary 
to the solicitor’s qualification. 


Comfort in Court 

At least one recommendation sponsored by the Evershed 
Committee is refreshingly free from the considerations of 
financial and temporal economy with which the Committe 
have necessarily been so largely obsessed. They recommend 
that a witness in High Court proceedings should, after having 
taken the oath, be entitled either to sit or stand, as he desires 
when giving his evidence. The proposal results from 
representations calling attention to the great strain imposed 
on many witnesses in having to stand up throughout th 
whole of their evidence unless given special permission to sit 
and it is asserted that this is one of the circumstances that 
at present lead commercial men to prefer arbitration to 
litigation. The Committee think that the dignity of the 
proceedings would not be adversely affected if the relaxation 
were allowed. That freedom to adopt a comfortable posture 
is an important pre-requisite to being at one’s best will 
certainly not be denied, and all witnesses like to be at their 
best, considering themselves, justifiably, important actors in 
the legal play. Those other dramatic stars, the advocates, 
prefer as a rule to harangue their audiences while ‘ on their 
feet.’ We have known experienced members of the Bar who 
have found it disconcerting to have to remain seated when 


presenting cases, to the less formal tribunals such as 
Commissioners of Income Tax and arbitrators. But then 


answering questions is, or should be, a minor part of counsel's 
functions, just as a witness should rarely, even before informal 
tribunals, be called upon to make a speech. If, as all this 
may imply, a comfortable seat in the box is conducive to an 
exact attention to the question asked, while to make an 
effective speech a man needs to feel his feet on solid ground 
we suggest that it might be better to compel witnesses to sit 
without the option of taking a stance from which not a few 
might be tempted to indulge in speechification. 


Rent Control and Housing 

Tue Rent Reform Committee, which represents many of the 
leading women’s organisations, was established in June, 1952, 
by the National Council of Women, to which some ninety 
organisations are affiliated. In a report on Rents, Rates and 
Reality, it argues that revision of rent control is one of the 
most urgent steps necessary to prevent dwellings from 
becoming uninhabitable. There should be reforms in order 
to establish equal rents for equal amenities ; to allow increases 
in rent to conform with increases in the cost of repairs and 
improvements ; to impose penalties for unreasonable neglect 
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of property, whether by landlord or tenant ; and to provide 
an adequate return on capital for those who build dwellings 
for letting. The report also recommends that by way of a 
pilot plan in a typical area houses with a potential life 
exceeding twenty years should be thoroughly modernised, 
repaired and redecorated. Those with ten to twenty years’ 
life should be repaired and redecorated, and should have a 
piped hot water system installed. Houses with five to ten 
years’ life should be redecorated and made weatherproof. 
In each case there should be an appropriate increase of rent, 
sufficient to amortise the capital employed within the 
anticipated life of the property. Loans at low rates should 
be provided, for owners unable to afford repairs or improve- 
ments, by extending the aid already available under the 1949 
Housing Act. All houses not deemed worthy of repair on 
these lines should be listed for early demolition. If this pilot 
project were to prove successful, action on similar lines should 
be extended to all parts of the country. 


Delinquency 
Iris acommonplace that statistics are sometimes misleading, 
but they are not always so. There is, for example, substantial 
truth in the conclusion reached by Mr. J. B. Mays, Warden 
of the Liverpool University Settlement, who said on 


Most of the changes made in the new edition have been 
discussed ante, pp. 579 and 597. The following further 
points are worthy of note. 


Assignment of leaseholds 


National Condition 12 (3) contains the usual term that the 
purchaser shall be deemed to buy with full notice’ in all 
respects of the actual state and condition of the property. 
Readers will remember the difficulty brought to light by 
Butler v. Mountview Estates, Ltd. [1951] 2 K.B. 563, that the 
covenants implied into an assignment by the Law of Property 
Act, 1925, make the vendor liable for any prior breach of 
covenant in the lease by failure to repair. This decision 








showed the necessity for adding appropriate words to an 
assignment in order to limit the vendor’s implied covenants 
where the contract required the purchaser to take the property 
with full notice. Accordingly, National Condition 10 (7) 
states that the vendor shall not by the conveyance or otherwise 
give any covenant, express or implied, which would affect 
him with liability to the purchaser for a subsisting breach 
of any covenant or condition concerning the state or condition 
of the property. It remains necessary, however, to bear this 
point in mind in order that the corresponding limit on the 
vendor’s covenants should be placed in the assignment 
(although, if the matter is overlooked, rectification can no 
doubt be obtained). 


Restrictive covenants 


The new edition contains a term (National Condition 19 (3)) 
that where the conveyance is to contain restrictive covenants 
and the purchaser intends contemporaneously to execute a 
mortgage, he shall inform the vendor of his intention and, if 
necessary, allow the vendor time to give a priority notice for 
registration of the intended covenants. This is an interesting 
practical provision which may well be overlooked. It is 
thought that a priority notice is not by any means invariably 
given before restrictive covenants are imposed and it is 
probable that it does not serve a useful purpose except where 
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22nd August at a summer school of the Howard League 
that he had made an intensive survey of a small group of 
young people and found that 40 per cent. of that group 
were officially delinquent at some stage of their lives, and 


that another 40 per cent. were unofficially delinquent. But 
he also discovered that the period of delinquency was very 
short, and that the frequency of the offences became less 
and less until, in late adolescence, it vanished altogether. 
He thought, therefore, that much juvenile deliquency was 
nothing more or less than childish behaviour. When he 
questioned young people about stealing from multiple stores 
he found that they had no sense of guilt and would reply 
that the stores had “ pots of money ” and that in any case 
they charged fantastic prices for their goods, which was the 
same as stealing from the public. These young people had 
their scruples. They would not steal from one-man shops, 
from vans when the “ driver might get the blame,’ or from 
old people. The problem is more than one of the behaviour 
of children only. The experience of magistrates is that the 
majority of shoplifters are ordinary decent housewives. In 
a case cited in Rowntree and Lavers’ “ English Life and 
Leisure ” (1951, p. 225), a certain multiple store with branches 
throughout the country suffered losses of as much as £300,000 
in a year. There is much food for thought here, as those who 
read ‘‘ Richard Roe’s’’ comments on p. 622, post, will agree. 


NATIONAL CONDITIONS OF SALE, 16th EDITION—III 


the property is immediately mortgaged (Emmet on Title, 
13th ed., pp. 505, 565). Where the contract incorporates 
the National Conditions, the vendor will receive notice enabling 
him to use the priority notice procedure, or he will have a 
right of action against the purchaser for breach of contract 
(if the matter comes to light in time). 


Remedy for delay 
Since the decision in Smith v. Hamilton [1951] Ch. 174 
it has been thought that an unnecessary burden is placed on a 


vendor who wishes to enforce his rights following delay by 
the purchaser in completing. In the new edition, National 
Condition 23 has, therefore, been redrawn in a form designed 
to give the vendor the right to act reasonably swiftly. It 
provides that at any time on or after the completion date the 
vendor, being himself able, ready and willing to complete, 
may give to the purchaser notice in writing requiring the 
purchaser to complete within any such period, not being 
less than twenty-eight days, as the notice shall prescribe. 
If the purchaser does not complete accordingly the vendor 
may, at any time after the expiration of the notice, forfeit the 
deposit and resell by public auction. A vendor who so 
resells within six months is entitled on crediting the deposit 
to recover from the purchaser the amount of any loss caused 
to the vendor by expenses of or incidental to the present sale 
or such resale or any unsuccessful attempt to resell or by 
diminution in the price. On the other hand, any increase 
in price will belong to the vendor. On any resale purporting 
to be made under this condition, a buyer acting in good faith 
shall not be concerned to see whether the power of resale 
is properly and regularly exercised. 

The explanatory notes describe the new condition as being 
in effect an express power for the vendor to make time of the 
essence of the contract. This is no doubt correct ; it involves 
service of a normal notice to complete. It must not be 
overlooked, however, that reported decisions show very clearly 
the necessity for allowing a reasonable time. Most notices 
challenged have allowed less than twenty-eight days, but it 














614 [Vol. 97] THE 


cannot be assumed that this period will always be sufficient. 
On this point readers are referred to the comments of 
“ABC”, ante, p. 531. 


General note 

Apart from minor changes, mainly of a drafting nature, 
all the material matters arising on the new edition of the 
National Conditions have been mentioned. A fair summary 
appears to be that the conditions have been adequately 
brought up to date, having regard to recent decisions and to 
modern practice. The greatest problem will arise from the 
option to use Condition 13 with a view to avoiding searches 


THE TORTIOUS INFANT 


THE decision of Devlin, J., in Lewis v. Carmarthenshire 
County Council |1953) 1 All E.R. 1025, who held that a nursery 
schoolteacher, who left a young child alone in a classroom in 
such circumstances that he was able to leave the classroom and 
run on to the highway, was guilty of negligence and that her 
employers were liable to compensate the widow of a lorry driver 
who lost his life while attempting to avoid the child, raises the 
question of compensation for damage which is caused by an 
infant. What are the legal remedies of a person suffering such 
damage against the infant concerned and in what circumstances 
can liability for the acts of the latter be imposed upon third 
persons ? 

Actions against infants are rare, probably because judgment 
against a person under age, particularly a child or adolescent, 
is unlikely to be of any great value, and usually a person who 
suffers injury in this way will seek, if at all possible, to impose 
liability upon someone else, often a parent or guardian. 

Before considering this aspect of the subject, however, it 
is interesting to consider the liability of the infant himself. 
Although there is little authority in the earlier reports on the 
liability of an infant to be sued in tort, it has long been 
established that the common law conferred on an infant no 
such immunity from liability in tort as was conferred upon him 
in respect of contract. 

The late Professor Winfield, in his book on torts, quotes 
dicta from the ancient case of Johnson v. Pye (1665), 1 Sid. 258, 
that “‘ they should be bound by actual torts as trespass, etc., 
which are vi et contra pacem, yet they shall not be bound by 
those which sound in deceit, and in particular that they may 
be charged in trover,”’ and suggests that liability which depends 
on some mental element like malice or inadvertence can be 
imputed only to children who are “‘ old enough to know better.”’ 
Damage caused by an infant is likely to be the result of either 
a direct trespass or negligence on his part. Whether a child 
will only be responsible for the consequences of direct trespass 
when he has a maturity of mind which will enable him to 
foresee the consequences, or whether he will be liable merely 
because he has the intention of doing the physical act which 
constitutes the trespass, is not clear from the earlier authorities 
when the tort of negligence had not developed into its present 
state. 

In Mangan v. Atterton (1866), L.R. 1 Ex. 239, where a 
child aged seven was injured by putting his fingers between 
the cogs of a machine which had been left unfenced and 
unattended in a street, Bramwell, B., said: ‘‘ Suppose this 
machine had been of very delicate construction and had been 
injured by the child’s fingers, would not the child in spite of his 
tender years have been liable for an action ?’’ Whether an 
infant can be held accountable for negligence will depend 
upon his age, and it will be a question for the jury whether 
he was of such an age that he was under a duty to take care 
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and local authority inquiries before contract. Whatey,, 
difficulties may arise in early days of operation of this ney 
procedure, it seems likely that on the whole the balance 9 
convenience will lie in a fairly widespread adoption of th 
procedure, either under the National or under The Lay 
Society’s Conditions. Finally, although one should look ty 
matters of substance rather than to matters of form, mam 
solicitors will consider that the National Conditions have , 
material advantage in that the General Conditions are printe 
on the form which is signed as the contract and so all th 
terms appear in one document. J.G.S. 





and whether, having regard to his age, his action can be said t 
amount to a breach of that duty. ‘‘ Negligence,’’ said 
Lord Denman in Lynch v. Nurdin (1841), 1 Q.B. 29, * means 
want of ordinary care, and ordinary care must mean that 
degree of care which may reasonably be expected of a person i 
the plaintiff's situation. What is negligence in a grow 
person is not necessarily negligence in a child.” 

The principles governing the question as to what will amount 
to negligence on the part of a child are to be ascertained from 
the decisions in a number of actions brought, not agains 
children, but on behalf of a child for injuries inflicted upo 
him by the negligence of the defendant, and where contr 
butory negligence on the part of the infant plaintiff has bee: 
alleged. The leading case is Lynch v. Nurdin, supra, wher 
a child of six climbed on to a horse cart which had been left 
unattended in a public street for half an hour. Another child 
led the horse on, with the result that the plaintiff was thrown 
to the ground and injured. It was held that the defendant 
had been negligent in leaving a horse, which might move of its 
own accord, unattended in the street, and that the child had not 
been guilty of contributory negligence, as he had only obeyed 
a child’s natural instinct in playing with the cart. 

It has been suggested by the author of Clerk and Lindsell 
on Torts that the remarks of Bramwell, B., in Mangan v. 
Alterton, supra, may conflict with the earlier case of Lynch v. 
Nurdin, supra, because no distinction can be drawn between 
the effect of negligence and the effect of trespass, and that 
if an infant plaintiff has conducted himself reasonably, having 
regard to his age, the fact that he has trespassed on thi 
defendant’s chattel does not deprive him of the right to 
recover damages for the defendant’s negligence. The author 
is referring to cases where the infant’s action has brought 
injury to himself and not to another person, but it would 
appear that the argument can be applied in the latter case. 

This liability of an infant in tort has one very definit: 
limitation, namely, the law will not allow an infant to b 
sued for a wrong which is so directly connected with 4 
contract that the action would be an indirect way of enforcing 
the contract. Sir Frederick Pollock, in his book on torts 
8th ed., at p. 78, states: “ But if an infant’s wrongful act, 
though concerned with the subject-matter of a contract and 
such that but for the contract there would have been no 
opportunity of committing it, is nevertheless independent of 
the contract in the sense of not being an act of the kind 
contemplated by it, then the infant is liable.’’ This statement 
of the law was approved by Kennedy, L.J., in R. Leslie, Lid. 
v. Sheill [1914] 3 K.B. 607; 111 L.T. 106. Thus, while in 
Jennings v. Rundall (1799), 8 Term Rep. 335, it was held 
that an infant who hired a mare to ride and injured her by | 
overriding could not be made liable for damages upon the 
contract by suing in tort for negligence, in Burnard v. Haggis 
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(1863), 32 L.J.C.P. 189, an infant who hired a mare for riding, 
the plaintiff expressly refusing to let it for jumping, and lent 
it to a friend to use for jumping and it was thereby killed, 
was held liable, as his act in lending it was not a breach of 
duty arising out of the contract, but a trespass, “‘ as distinct 
from the contract as if the defendant had run a knife into 
her and killed her,’’ per Byles, J., in that case. The point 
was considered by the Court of Appeal in 1943 in Ballett v. 
Mingay [1943] 1 All E.R. 143, where the appellant, an infant, 
was sued in detinue for the return of goods lent to him by 
the respondent. He had parted with the possession of the 
goods to a third party, but it was not proved that the contract 
of bailment allowed him to part with the possession of the 
goods lent to him. The Court of Appeal held, following 
Burnard v. Haggis, supra, that the infant was properly sued 
in tort, because his action in parting with possession of the 
articles lent to him was outside the terms of the contract of 
bailment. 

If these remedies against an infant tortfeasor are in practice 
ineffectual, in what circumstances can the burden be placed 
upon others ? 

It is quite clear that the relationship of parent and child 
does not of itself impose upon the parent any vicarious 
liability for the acts of the child such as exists in the relation- 
ship of master and servant, and this is also true of the 
relationship of guardian and ward. Thus it may be said that, 
to render an adult person responsible for the acts of an infant, 
that person must either be so closely connected with the 
incidents giving rise to a cause of action against the infant 
that he has constituted himself a tortfeasor as well as the 
infant, or must be liable vicariously. If the relationship of 
master and servant exists between the adult and the infant, 
the former will be liable for acts done by the latter in the 
course of the service. Such a relationship may well exist 
between parent and child, depending on all the circumstances. 
If there is no relationship between the infant tortfeasor and 
the parent or guardian to impose vicarious liability, a parent 
or guardian will be liable only if he has acted in such a way 
as to constitute himself a tortfeasor, which in practice means 
that he will be liable if he has committed the tort of negligence. 
It is true to say that the law imposes no greater duty upon 
a parent as a parent than is imposed upon anyone else, but 
in practice it will be found that a parent, by reason of his 
proximity to the child, his knowledge of the child’s actions 
and his authority over the child, does in fact owe a greater 
duty to take care than is owed by a stranger, and he may be 
liable for his own personal negligence in the control of the 
child or in allowing the child the opportunity to commit a tort. 

As is the case when considering the child’s personal liability, 
the child’s age will be a material factor when considering the 
liability of the parent. Thus, what is foreseeably dangerous 
in the hands of a young child may not be so dangerous in 
the hands of a child of more mature years. 

In North v. Wood [1914] 1 K.B. 629 a father who allowed his 
seventeen-year-old daughter who lived with him to keep a 
dog, she looking after the dog, was held not responsible for 
injury inflicted by the dog, but in the early case of Dixon v. 
Bell (1816), 5 M. & S. 198, the defendant, who left a loaded gun 
in the charge of a servant girl of fourteen years of age, who shot 
the plaintiff's son, was held liable. Williams v. Eady (1893), 
1) T.L.R. 41, was an action brought against a schoolmaster, 
who, so far as the actions of his pupils are concerned, is in 
much the same position as that of a parent with regard to the 
acts of his children. The defendant, who had obtained a 
quantity of phosphorus for a purpose unconnected with 
instruction, left some in a bottle in a conservatory to which 
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A boy of seventeen obtained 
possession of the phosphorus and put a light to it, with the 
result that there was an explosion and the plaintiff was 
injured. The Court of Appeal, affirming the judgment of 
Cave, J., held that the conduct of the defendant in leaving a 
dangerous substance of this kind about in the way of boys 


pupils of his school had access. 


amounted to negligence. Lord Esher said that the defen- 
dant, as a schoolmaster, was bound “ to take notice of the 
ordinary nature of young boys, their tendency to do 
mischievous acts and their propensity to meddle with things 
that come in their way.”’ Williams v. Eady seems a somewhat 
strange case in the light of the present day, when the knowledge 
of chemicals possessed by the average youth of seventeen in 
a boarding school is probably greater than it was in 1893, 
and the case is to be contrasted with Shepherd v. Essex 
County Council (1913), 29 T.L.R. 303, a case before Darling, J., 
where the plaintiff, a boy of fifteen and a member of a 
chemical class who had received instruction on phosphorus 
and its inflammable nature, put a piece of phosphorus in 
his pocket, with the result that he was burned. The jury 
found that there had been no negligence on the part of the 
chemistry master and judgment was entered for the defendants. 
It will be found that actions brought against parents and 
guardians for injuries which have been inflicted or sustained 
by children fall into two main classes: (1) cases where the 
injury has been inflicted by something which is dangerous 
in itself or, as it is often called, a thing inherently dangerous ; 
and (2) cases where the injury has been inflicted by a thing 
which is not dangerous in itself, but which may be dangerous 
in the particular circumstances unless precautions are taken, 
In the former case, the supplier of the article owes a clear 
duty to all persons who may reasonably be contemplated as 
likely to be endangered. Of such articles, Lord Dunedin said 
in Dominion Natural Gas Co., Ltd. v. Collins & Perkins {1909} 
A.C. 640: “ It has again and again been held that. in the case 
of articles dangerous in themselves such as loaded firearms, 
poisons, explosives and other things ejusdem generis, there is 
a peculiar duty to take precaution imposed upon those who 
send forth or install such articles when it is necessarily the 
case that other parties will come within their proximity.” 
Scrutton, L.J., in Bottomley v. Bannister (1932) 1 K.B. 458 ; 
146 L.T. 68, says: ‘“ Probably the owner fulfils his duty if 
he entrusts the dangerous thing to a competent person who 
knows or is warned of the danger. I think that if the danger 
is caused by (1) the negligence of the defendant in handing 
without warning a dangerous thing to a third party, (2) the 
act of that third party in dealing reasonably with the thing, in 
ignorance of its dangerous character, the defendant would not 
be excused. If, however, the defendant hands the dangerous 
thing, with warning of its character, on to a competent person 
who knows of its character, though neither the warning nor 
the knowledge is of the exact amount of the danger, I do not 
think the defendant is liable to third parties for the action of 
the receiver which is unreasonable in view of this knowledge 
or warning. His action is, I think, nova causa interveniens.” 
In considering the application of these observations to 
infants. the whole emphasis is on the words, “‘ competent 
person who knows or is warned of the danger,’’ because what 
would be sufficient warning to an adult may be insufficient 
warning to an infant. Whether this is so will depend on the 
nature of the thing and the age of the infant, and on this aspect 
of the law it is interesting to consider the cases of Burfit v. 
A. & E. Kille [1939] 2 All E.R. 372 and Yachuk v. Oliver 
Blais Co. {1949} A.C. 386. 
In Burfitt v. A. & E, Kille,a boy of twelve purchased from 
the defendant’s shop a pistol and 100 rounds of blank cartridges, 
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The pistol had a U-shaped barrel so that only blank cartridges 
could be fired from it. The cross-sectional area of the barrel 
was about one-third of that of the cartridge and this fact, 
in addition to the fact that the discharge gases had the two 
corners of the U-shaped barrel to traverse, caused a back 
pressure liable to strain the breech block and loosen the pivot 
screw. In addition, when the pistol was discharged, the barrel 
was liable to become blocked with fouling unless it was cleaned 
after a few shots had been fired, and thereby the already small 
area available for the escape of the gases would be further 
restricted. No warning was given to the boy regarding the 
necessity of cleaning the barrel, nor was any cleaning 
apparatus supplied with the pistol. While he was playing 
with the infant plaintiff he fired the pistol into the air and the 
plaintiff was injured. It was found that the back pressure 
had caused the breech block of the pistol to bend, thereby 
making a gap through which a small piece of the rim of the 
cartridge had been blown. Atkinson, J., held that the pistol 
sold with the ammunition constituted a thing dangerous in 
itself in the hands of a boy of twelve and the defendants had 
been negligent in selling it to him. 

Yachuk v. Oliver Blais Co., supra, was an appeal to the 
Privy Council from the Supreme Court of Canada. The 
infant plaintiff, a boy of nine, accompanied by his younger 
brother aged seven, falsely represented to an employee of the 
respondents that he required some gasoline for his mother’s 
motor car which was “‘ stuck down the street.’ The employee 
supplied the boy with about a pint of gasoline in a container 
which the boy had brought with him. The children actually 
wanted the gasoline for a game which they were playing. 
While it was in their hands it caught fire and burnt the plaintiff. 
The court held that the respondents had been guilty of 
negligence in supplying a dangerous substance to a small boy 
who could not be expected to know of or appreciate its 
peculiarly dangerous explosive quality, because a reasonable 
man, taking thought, would have foreseen that the child was 
likely to do himself an injury. The original trial judge, while 
finding negligence on the part of the defendants, also found 
contributory negligence on the part of the plaintiff, and 
apportioned the damages accordingly. According to the 
judgment of Lord du Parcq, the judge was led to his finding 
of contributory negligence by the view he formed of the 
special characteristics of the infant plaintiff, whom he had 
described as “‘ bright and mentally alert and quite capable of 
being guilty of contributory negligence in the abstract and 
also in respect of the handling of gasoline.’’ Lord du Pareq 
said: “‘ Their lordships do not find it necessary to decide 
whether there is a necessary inconsistency in all cases in 
which the defendant owes a duty to show special care in his 
dealings with a child, in a finding of negligence by the 
defendant coupled with one of contributory negligence by an 
infant plaintiff. If the evidence had shown that the infant 
appellant had in fact greater knowledge of the dangerous 
properties of gasoline than would be imputed normally to a 
child of his age, a more debatable question would have arisen.”’ 
He went on to say that the court was satisfied on the evidence 
that the appellant had no such knowledge. The court applied 
the principle stated by Lord Denman, C.J., in Lynch v. 
Nurdin, supra: “ Although he may have acted without 
prudence or thought, he showed these qualities in as great a 
degree as he could be expected to possess them.”’ 

These cases are to be contrasted with Ricketts v. Erith 
Borough Council and Brown (1943) 2 All E.R. 629 and 
Donaldson v. McNiven {1952} 2 All E.R. 691. 

Ricketts v. Erith Borough Council was an action for personal 
injuries suffered by an infant plaintiff aged six years when a 
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boy of ten shot an arrow in a school playground. The action 
was brought against the education authority and against 
Brown, who kept a shop in close proximity to the school, 
The plaintiff alleged that the authority were negligent in that 
they failed to maintain supervision over pupils in the play. 
ground, and that Brown, from whom the boy bought the 
bow and arrow, had been negligent in selling to a small boy 
an article which he knew or ought reasonably to have known 
was dangerous in the hands of such a purchaser. There was 
a further allegation that Brown knew that the boy was a 
pupil at the school and that he allowed the boy to take the 
bow and arrow into the playground without warning him of 
the danger of playing with the articles in the presence of 
children. Tucker, J., held that (1) in the circumstances the 
supervision had been adequate, and (2) the bow and arrow, 
unlike the gun in Burfitt v. Kille, supra, and the gasoline in 
Yachuk v. Oliver Blais Co., supra, was not in itself a dangerous 
thing to put into the hands of a particular purchaser, even a 
child of ten, and there was no duty of care resting on 
3rown. 

Here, again, the real tests are the nature of the article and 
the mentality of the infant. Tucker, J., said that the bow 
and arrow, although a thing that a parent would not allow 
his child to discharge in a confined space where there were a 
number of children together, was not in itself a dangerous 
thing, and in fact might be a very suitable toy to use in a 
garden where there were only a few children about. He was 
satisfied that Brown sold the toy to the boy without knowing 
or thinking whether he was on the way home or on the way 
to school, or where he was going or what he was doing, and 
had no reason to believe that he was going back to play ina 
congested playground. Whether the shopkeeper would have 
been liable if he had possessed this knowledge is not stated, 
but in view of the nature of the article, which had apparently 
been sold by him in considerable quantities for a number of 
years without any ill-effects brought to his knowledge, it 
might well be argued that even in these circumstances he 
should not be held responsible for the consequences of its 
misuse, particularly if he accompanied the sale with a word 
of warning. 

In Donaldson v. McNiven, supra, the defendant, who lived 
in a populous district of Liverpool, allowed his thirteen-year- 
old son to have an air-rifle on condition that it was never used 
outside the house. ,The boy was allowed to use the rifle in a 
large cellar in the house. Without the defendant’s knowledge 
and contrary to his orders, the boy fired the rifle in an alley- 
way behind the house where children came to play and 
injured the plaintiff, a child of five. Pearson, J., held that 
the air-rifle was not a dangerous thing per se, but it was 
potentially dangerous in the sense that it might cause injury 
if negligently used, and a parent was negligent if he allowed a 
child aged thirteen to have an air-rifle and did not take any 
precautions which were reasonably necessary to preclude the 
dangerous use of it ; but in the circumstances the precautions 
taken by the defendant to restrict the use of the rifle to a 
place of safety were suitable, and would have been adequate 
but for the son’s disobedience, which could not reasonably 
have been foreseen by the defendant, who therefore was not 
guilty of negligence. The plaintiff alleged that, in that 
particular locality, a populous working-class district, a mere 
warning was not sufficient, and that it was the defendant’s 
duty to ensure that the rifle was used only in the cellar, and 
that the defendant’s son, who had been guilty of disobedience 
in the past, was left largely without supervision during 
daylight hours. The case for the plaintiff was put entirely 
on lack of supervision ; it was not alleged that the father was 
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negligent in allowing his son to have an air-rifle at all. The 
particular findings of fact are important, because it may well 
be that had they differed only slightly the judgment might 
have been different. 

The test as to the adequacy of the defendant’s precautions 
really was the extent to which having regard to his knowledge 
of the boy and what had happened in the past, he could rely 
on the boy’s promise. As to this, Pearson, J., who described 
the case as a difficult one, said: ‘‘ The defendant’s son was a 
boy of normal intelligence and disposition and not specially 
obedient or disobedient. The defendant said that, so far as 
be knew, his son had never disobeyed a direct order. The 
defendant’s wife admitted that ‘ boys will be boys’ and that 
the son had been smacked or thrashed for various things and 
had sometimes been disobedient. On the whole, I do not 
think they had any reason to anticipate that when the son 
had a place to use the rifle inside the house, had been ordered 
by the defendant not to use it outside, and had given his 


Procedure 


In the introductory section of their Report, the Committee 
on Supreme Court Practice and Procedure observe that there 
can be no doubt that, when it comes to the trial of an action, 
costs increase in direct proportion to the length of the hearing. 
Elsewhere they name, as another of the chief causes of high 
costs, the expenses incurred in bringing to the trial and 
keeping there witnesses who may have come from distant 
parts of the country. Hence the stress which the Committee 
have placed on the necessity for reducing the time taken up 
at the trial and for keeping to the minimum the number of 
witnesses whom it will be necessary to call. Their recom- 
mendations under this head are contained in Section IV of 
the Report and, so far as concerns personal injuries claims 
and running down actions, in Section V. Some recommenda- 
tions concern apparent minutiae, for instance the suggestion 
that the pleadings should always be available to the judge 
before he goes into court, so that if he has read them in 
advance he may so inform counsel in order that the opening 
speech may be reduced to a minimum. Practically all aim 
at saving time or at cutting out unnecessary oral testimony. 
Documentary evidence is discussed by the Committee at 
length and in various aspects. From the point of view of 
proof of documents the guiding principle has been taken to 
be that the production of any document in civil proceedings 
from the custody where it might normally be expected to be 
should, in the absence of specific challenge, be prima facie 
evidence that the document is what it purports to be, and 
that any writing or signature appearing thereon are those of 
the person or persons whose writing or signature it or they 
purport to be. Where a document is disclosed in a party’s 
affidavit or list of documents, the adoption of this principle 
would save the present notices to admit and produce, a party’s 
own documents so disclosed being taken as authentic in the 
absence of challenge by prior notice at the peril as to costs of 
the party giving the notice; while secondary evidence of 
documents in an opponent’s affidavit or list would, without 
more, be admissible if the original were not produced at the 
trial. 
To deal with documents in the possession of a person not 
a party to the action, the Committee have proposed two new 
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word of honour to his mother that he would not do so, he 
would be so disobedient and dishonourable as to do so.” 
The Court of Appeal held that there was no ground for 
disturbing this finding of fact, and therefore the tort was 
that of the defendant’s son alone. 

The case is to be contrasted with Behee v. Sales (1916), 
32 T.L.R. 413, where a father, who gave his boy of about 
fifteen an air-gun and allowed him to retain it after it had 
smashed a neighbour’s window, was held liable for the boy’s 
tort in injuring another boy with the gun. 

The recent case of Lewis v. Carmarthenshire County Council, 
supra, shows that a small child may be, in effect, an 
instrument of danger himself without being armed with any 
sort of instrument which may cause damage. Devlin, i 8 
held that any person who allows a young child to stray into 
a busy street should anticipate not only that the child may be 
injured, but also that other road users may be injured, and 
that such a person owes a duty to such road users. 

L. C. 


XXVITI—THE FINAL EVERSHED REPORT: EVIDENCE 
AND TRIAL 


forms of subpoena. The object of the first would be to enable 
the person on whom it was served to send the documents 
named in it, or authenticated copies of them, by registered 
post to the proper officer of the court. Simultaneously with 
the service of this subpoena, the party serving it would have 
to notify the other party, giving particulars, whereupon if 
that other party desired the attendance of the witness he 
could issue and serve a subpoena of the second new type 

a subpoena to attend for cross-examination, An ordinary 
subpena ad testificandum would not do in place of this second 
innovation, for that would make the person served the party’s 
own witness ; and the party wishing to adduce the document 
ought not to serve the present form of subpana duces tecum 
since that requires the personal attendance in any event of 
the custodian of the document, and it is that automatic 
attendance, in so many cases unnecessary, that the proposal 
seeks to avoid. 

Having suggested a cheaper means of putting documents 
in evidence, the Committee turn their attention to questions 
of the admissibility of documents as tending to prove the 
facts stated in them. Here they have recourse, in making 
their principal recommendation, once more to their chosen 
instrument, the strengthened power of the master on giving 
directions. It will be recalled that, save in personal injuries 
cases, the summons for directions will, according to the 
Committee’s scheme of things, be heard after discovery is 
complete. With the object ever present of dealing expeditiously 
with all matters or issues of fact which can fairly be described 
as subsidiary or ancillary to the main contentions, the 
Committee would give the master an unfettered discretion 
to make orders admitting documents as evidence of facts 
stated therein, without calling the makers of the documents 
as witnesses, provided that (i) the statements contained in 
the document would be admissible according to the existing 
rules of evidence if given orally at the trial by the maker of 
the document, or (ii) that the statement is of a matter of 
local or general public notoriety. 

In addition some important amendments to the Evidence 
Act, 1938, are proposed, all with a view to increasing its 
usefulness. Otherwise the Committee are against any general 
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relaxation of the English rules of evidence. They would 
foster, however, a more liberal attitude towards documentary 
evidence where its acceptance would save the cost of calling 
oral witnesses, and towards the admission through the medium 
of the res gestae rule of certain statements which might 
otherwise be barred as hearsay. The latter suggestion is 
recognised te be largely a matter of the discretion of the 
judges, to whom some respectful expressions of hope are 
addressed by the Committee. One expedient for encouraging 
greater reliance on documents is proposed as something that 
parties might make use of by agreement and might welcome. 
It is that the judges should announce their general willingness, 
if the parties to any action agreed, to try the action on the 
basis that the court should be entitled to look at all available 
documents and to draw such inferences therefrom as it thought 
fit. A similar announcement by Roche, J., as he then was, 


with regard to Commercial Court cases is the inspiration of - 


this idea, and of course its success would depend, par 
excellence, on the co-operation of litigants and _ their 
advisers. 

We have already reported that the Committee have rejected 
the revolutionary suggestion that the names and proof of all 
witnesses should be exchanged between the parties before 
trial. Certain evidence, however, namely plans, photographs 
and models and also the evidence of experts, would, if the 
Committee’s recommendations were adopted, be subject to 
compulsory disclosure to the other side under pain of exclusion 
unless the court otherwise ordered. Plans and models are 
often agreed at present, but steps to this end are not yet 
obligatory. With regard to experts, who form certainly the 
most expensive class of witness, the Committee are concerned 
not merely with saving time and the cost of the witnesses’ 
attendance but also with reducing the effect of the element 
of surprise, which, in the Committee’s view, “ does not 
conduce to decisions in accordance with the true facts.’ 
Accordingly they propose that the evidence of an expert 
should not be receivable in evidence without leave unless a 
copy of his report, although privileged from production on 
discovery, has been offered for inspection at least ten days 
before the trial. Thus an opportunity at least would be 
afforded for studying the technical detail of the evidence 
which often masks its true effect when an opponent hears it 
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for the first time at the hearing, and in some instances, too, 
there would be an increased chance of agreement between 
experts. 

Modifications of this proposal as affecting personal injuries 
actions and other accident cases are that in the case of medica] 
experts the master should be empowered at the directions stage 
to order exchange of reports with a view to agreement if 
possible ; that in running down actions the master should, 
at the same stage, “vet’’ the report of any automobile 
engineer whom a party wishes to call if it is not previously 
agreed, and should decide whether he is a necessary witness: 
and that nothing more elaborate than sketch plans be allowed 
on taxation in running down actions unless the master 
otherwise orders. 

A matter always of great concern to legal advisers is that 
of the scale of awards of damages in cases of personal injury, 
Various suggestions were put to the Committee under this 
head, but they have rejected all, considering that consultation 
between the judges is probably the best method of achieving 
greater uniformity. They do point out, in discussing a 
proposal that where liability is admitted either party should 
be enabled to apply to have the damages assessed by a judge 
in chambers, that under the present rules an interlocutory 
judgment may be sought by the plaintiff at any time if there 
is an admission of liability. He may do this under Ord. 32, 
r. 6, and the damages will then be assessed in such manner 
as may be directed by the court or a judge. Interlocutory 
judgments obtained in default of appearance or pleading 
or under Ord. 14 are on a slightly different footing so far as 
the assessment of damages is concerned. In those cases the 
present rules specify as the primary method of assessment 
of damages a writ of inquiry before a sheriff's jury, though in 
practice the alternative of reference to a master is usually 
preferred by the plaintiff. All the lords justices in Dummer v. 
Brown {1953} 1 Q.B. 710; ante, p. 331, thought a sheriff’s jury 
an unsuitable tribunal to assess Fatal Accidents Act damages. 
They then settled on assessment by a judge at Assizes. That 
case was almost certainly not available at the date of the 
Committee’s Report, but it is nevertheless interesting to see 
in that Report a recommendation substituting assessment 
by a master wherever questions of damages are now referred 
to a sheriff's jury. a. 3, 


THE ENFORCEABILITY OF VOLUNTARY COVENANTS -III 


In Cannon v. Hartley (1949) 1 All E.R. 50, the facts were as 
follows: By a separation deed to which the parties were 
(1) the husband, (2) the wife, and (3) the daughter of the 
husband and the wife, the husband and the wife entered 
into various covenants with each other common on such 
occasions. This part of the deed is of no interest in the present 
discussion. The husband, however, also separately covenanted 
with the daughter in the terms of cl. 7 of the deed, which was 
a covenant on the part of the husband to settle any property 
above a certain value to which he might become entitled 
during the lifetime of the wife or of the daughter upon trust 
for himself for life, and after his death for the wife for life, 
and subject thereto in trust for the daughter absolutely. 
The husband did become entitled to certain property which, 
it was held, fell within this covenant. He did not settle it, 
as the covenant provided, and the daughter thereupon brought 
an action against him for damages for breach of contract. 

The deed was a separation deed and the wife was within 
the consideration of the deed, but the daughter was not ; 





the latter was clearly a volunteer. The defence of the husband 
to the action was, accordingly, that, as the daughter had given 
no consideration for the covenant, she was not only unable to 
enforce it in equity, but was also disqualified from bringing 
an action at common law for damages for breach of the 
covenant. In support of this argument reliance was placed 
on the decisions in Re Pryce {1917| 1 Ch. 234 and Re Kay's 
Settlement 1939) Ch. 329. A number of the other cases to 
which reference has been made in my earlier articles were also 
cited in argument, but Re Pryce was the sheet anchor (as 
Romer, J., described it) of the defendant’s case. 

Romer, J. began his judgment on this part cf the case by 
referring to the rule in equity, and then went on to say that 
for his part he thought it was reasonably clear that, the 
document being under seal, the covenantee’s claim for 
damages would be entertained. It is interesting to note this 
observation in view of the learned judge’s reliance, at a later 
stage of the judgment, on the fact that the covenantee wes a 
party to the deed for his actual decision that the action would 
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e, despite the voluntary nature of the deed ; but of course 
at fact enabled the court to distinguish Re Pryce, which 
therwise it might have been found necessary to follow. 
jut the view of the court, untrammelled by authorities, was 
ndoubtedly in favour of the general proposition that a 
pluntary covenant under seal can be enforced by an action 
or damages for breach of the covenant. 

After reviewing some of the authorities, and particularly 
he two cases last mentioned, Romer, J., said: “‘ It appears 
me that neither Re Pryce nor Re Kay's Settlement is any 
thority for the proposition which has been submitted to 
ne on behalf of the defendant. In neither case were the 
jaimants parties to the settlement in question, nor were they 
vithin the consideration of the deed. When Eve, J., referred 
‘0 the volunteers in Re Pryce, it seems to me that what he 
ntended to say was that they were not within the class of 
non-parties, if | may use that expression, to whom Cotton, L.J., 
recognised in Re D’ Angibau the court would afford assistance. 
in the present case, the plaintiff, although a volunteer, is 
jot only a party to the deed of separation, but is also a direct 
ovenantee under the very covenant on which she is suing. 
she does not require the assistance of the court to enforce 
the covenant for she has the legal right herself to enforce it. 
she is not asking for equitable relief, but for damages at 
ommon law for breach of covenant. For my part, I am quite 
unable to regard Re Pryce, which was a totally different case 
dealing with totally different circumstances, or anything 
which Eve, J., said therein, as amounting to an authority 
negativing the plaintiff's right to sue in the present case. 
| think that what Eve, J., was pointing out in Re Pryce was 
that the next of kin who were seeking to get an indirect 
jenefit in that case had no right to come to a court of equity 
ecause they were not parties to the deed and were not 
within the consideration of the deed, and similarly they would 
lave no right to proceed at common law if they attempted to 
lo so in an action for damages, as the courts of cofmmon 
iw would not entertain a suit at the instance of volunteers 
who were not parties to the deed which was sought to be 
nforced, any more than the court of equity would entertain 
such a suit.” 

These reasons for distinguishing the observations of Eve, J., 
n Ke Pryce are not without their difficulties. In the first place, 
vere the circumstances in that case so different ? Apart from 
the fact that those who stood to gain by the enforcement of the 
ovenant, the wife’s next of kin, were not parties to the deed, 
the only difference was one of procedure ; but surely the 
‘rustees would not have been directed to take no action on 
the covenant if the covenant had been enforceable for the 
enefit of persons entitled to enforce it, and this point of 








lifference thus seems slight. As to parties, the difficulty 
f the suggestion that what Eve, J., intended to say was that 
he next of kin could not succeed because (1) they were not 
arties to the deed, and (2) they were not within the considera- 
‘ion of the deed, is twofold: there is no mention of these 
xrsons not being parties to the deed in the judgment of 
<ve, J., in Re Pryce, and in any event it does not seem that, 
1 equity (which is now the prevailing jurisdiction), this 
vould be a fatal obstacle—see, e.g., Gandy v. Gandy (1885), 
Ch. D. 57. This is a far from easy problem, and it may be 
hat there is a flaw in what Eve, J., said in Re Pryce—it will 
e recalled that Simonds, J., in Re Kay's Settlement, seemed 
0 have doubts on the view taken by his predecessor on this 
uestion, and coupled with the pronounced opinion expressed 
v Romer, J., in this case, that must shake one’s confidence 
1 the earlier view ; but if that is so, the explanation given in 
annon v. Hartley is, with great respect, not completely 
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convincing. The strength of what Eve, J., said in Re Pryce, 
if I may say so, seems to lie in this, that his statement of the 
proposition that damages for breach of a voluntary covenant 
cannot be awarded either in equity or at law is based on a 
broad principle, and is not easily susceptible of any attempt 
to restrict its application to particular facts. 

To conclude my comments on Cannon v. Hartley, it should 
be observed that it is an authority only within certain limits, 
that is to say, only in the case where the person seeking to 
enforce a covenant is a party thereto. If that person is 
not a party, then Re Pryce and Re Kay's Settlement are the 
cases to look to, at present at any rate, for guidance, and the 
effect of these decisions is, as I see the matter, very wide. 
It is true that in both of these cases the application to the 
court was made indirectly, by trustees asking for directions 
whether to enforce a covenant or not, but this does not appear 
to be a point of substance; if Romer, J., had not been able 
to distinguish these cases, as he did, on the ground that a 
person who is a party to the deed and a direct covenantee 
is entitled to damages for breach of the covenant where a 
person who is not such a party and not a direct covenantee 
is not, he would, I apprehend, have felt bound to follow the 
earlier decisions, much as it might have been against his own 
inclination to do so. Thus, whether Cannon v. Hartley was 
rightly decided or not, a voluntary covenant by X with 
trustees to pay a sum or sums to the trustees for the benefit 
of Y, Y not being a party to the deed, is not within this 
decision ; it is enforceable by an action for damages or not 
according as the observations of Eve, J., in Re Pryce are not 
justified or valid. And it may be pointed out that although, 
in most of the cases to which I have referred in my articles 
on this subject, the covenant under consideration was a 
covenant to bring property into settlement, 1.e., a covenant 
which is in its nature capable of being specifically performed, 
if the covenant is merely a covenant to pay a sum or sums 
of money to or for the benefit of another, the only remedy 
in the event of non-fulfilment of the covenant is an action 
for damages for breach, since a contract to pay money is 
not a contract of which, all other questions apart, equity 
would decree specific performance. 

The cases I have mentioned in these articles should enable 
a reader to form his own view on the enforceability of a 
voluntary covenant to transfer property or pay money to 
another, but I cannot leave this subject without setting down 
my own conclusions. These are as follows :— 

(1) If Cannon v. Hartley was rightly decided, there are 
still a number of cases which do not fall within that decision 
and which must, therefore, be decided on the basis that the 
observations of Eve, J., in Re Pryce, that since 1875 damages 
cannot be awarded for the breach of a voluntary covenant, 
constitute a correct statement of the law. If Cannon v. 
Hartley was not rightly decided, then all cases concerning 
the enforceability of voluntary covenants must be so 
decided. 

(2) Those observations in Re Pryce do not, perhaps, 
entirely square with the decision in Fletcher v. Fletcher 
(1844), 4 Hare 67, because, if that decision was correct, 
the defences available to a defendant in a court of equity 
in a suit for the specific performance of a voluntary 
covenant did not avail where the remedy sought was 
damages for breach ot the covenant. 

(3) If, therefore, the change which, in the view of Eve, J., 
in Re Pryce, had been effected by the Judicature Act was 
that introduced by the provision now to be found in s. 38 
of the Supreme Court of Judicature (Consolidation) Act, 
1925, the conclusion drawn therefrom, that a voluntary 
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covenant cannot now be enforced by an action for damages, 
is not justified. 

(4) But if the change which Eve, J., had in mind was 
the more fundamental alteration in the relations between 
equitable and legal rights and remedies now to be found 
in s. 44 of the Act of 1925, then the conclusion which 
that learned judge drew therefrom is justified, for whatever 
the effect given at law to a voluntary covenant before 1875 
may have been, the principle now applicable, as an over- 
riding principle, is that equity will not aid a volunteer. 
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That is as far as it is possible to go. But before leaving 
this subject. I would like to add that the enforceability of 
voluntary covenants is far from being an academic matter, 
If an estate is burdened by such a covenant, and there are 
infants interested in the income of the estate, a personal 
representative or trustee is bound to satisfy himself that the 
covenant is one that has to be observed. In the present state 
of the authorities, how often is he likely to be able to do that 
“ABC” 


without an application to the court ? 


THE ACCOMMODATION AGENCIES ACT, 1953 


I RECENTLY had occasion to mention, in the ‘‘ Notebook,” the 
case of Lloyd v. Cook 1929) 1 K.B. 103 (C.A.), which showed 
that the law may recognise as landlord one who has never 
let his house. Still, the party concerned at least had a house ; 
and, having noticed that sundry unscrupulous persons had 
been making money by undertaking to let houses which did 
not exist, or whose owners had no intention of letting them, 
the Legislature has set about discouraging such practices by 
passing the Accommodation Agencies Act, 1953. This came 
into force on 14th August. Much having been done to 
protect people who are tenants, something has now been 
done to protect “ persons secking houses or flats to let ”’ 
as the heading puts it. (The principles of a_ leading 
newspaper which refuses to accept advertisements using the 
expression “ to let ’’ instead of “ to be let’ are treated with 
scant respect.) 

The Act is a short one, its substantive provisions being 
contained in the first four subsections of one of its two 
sections. Three distinct offences are created by s. 1 (1), 
the first being the demanding or accepting payment of money 
in consideration of registering, or undertaking to register, the 
name or requirements of any person seeking the tenancy of 
a house. I am not sure that this provision will prove easy 
to operate. It may not prove as difficult as the Prevention 
of Crime Act, 1953, with its vague definition of “‘offensive 
weapon ’’; yet it is another case of everyone knowing what 
Parliament intended but Parliament not having succeeded 
in expressing its intention. The fact that the expression 
“accommodation agency ’’ does not occur anywhere in the 
Act is not, perhaps, a ground for complaint ; the same 
applies, mutatis mutandis, to the Factors Act, 1889 ; but does 
the registering of the name or requirements of house or 
flat hunters (“‘ house ’’ defined in subs. (6) includes any part 
of a building which is occupied or intended to be occupied 
as a dwelling) for money adequately describe what is aimed 
at? If the idea is to prevent agents from earning remunera- 
tion for merely looking for accommodation, regardless of 
whether they find it, it should have been made clearer. This 
may well be the effect, for the law of contract is loath to 
sever consideration, and it may well be that an agent who 
undertakes to look for houses which are vacant or to persuade 
their owners to let them, and who could hardly undertake 
such business without making a note of the tenancy-seeker’s 
name and requirements, will commit an offence if he charges 
for such work. 

Much the same can be said about the second offence, that 
of demanding or accepting payment in consideration of 
supplying addresses or other particulars of houses “ to let.”’ 
One cannot escape the conclusion that the real objeet is to 
make it easier to bring to book persons actually guilty of 


obtaining money by false pretences. For to establish all 
the ingredients of that crime may be a laborious task. 

The third offence is committed without any demand or 
payment of money: it is the issuing of any advertisement, 
list or document describing any house as being to let without 
the authority of the owner or his agent. By subs. (3) 
“newspaper ’”’ includes any periodical or magazine; and 
“ owner,”’ in relation to a house, means the person having 
power to grant a lease. It is conceivable that nice points 
of law may present themselves to magistrates trying charges 
under this provision (liability is, by subs. (5), on summary 
conviction, the penalty being a fine not exceeding £100, 
imprisonment not exceeding three months, or both) ; what 
constitutes authority may be a difficult question, and whether 
someone has power to grant a lease may occasionally puzzle 
the best brains in Lincoln’s Inn. But, as Dudley & Distric! 
Benefit Building Society v. Gordon (1929) 2 K.B. 105 showed, 
justices, whether the motive be modesty or laziness, are not 
entitled to decline jurisdiction on such grounds. 


The second, third and fourth subsections contain saving 
clauses of a declaratory nature. In fact, I confess I cannot 
see the point of subs. (2): “A person shall not be guilty of 
an offence by reason of his demanding or accepting 
payment from the owner of any house of any remuneration 
payable to him as agent for the said owner.’’ It may be 
intended to make it quite clear that in the case of the second 
of the offences, demanding, etc., payment in consideration 
of supplying to ‘any person addresses or particulars of houses 
to let, the demand or payment must be made of or received 
from a person seeking a tenancy. 

Then comes a subsection devoted exclusively to solicitors, 
who, it is enacted, are not guilty of an offence under the 
section by reason of demanding or accepting payment of 
any remuneration in respect of business done as solicitors. 
It may be that, but for this, there would be occasions on 
which an ‘‘attendance’’ which took a good deal of time 
might have to be given free. 

The fourth subsection is designed to protect innocent 
participants in the case of the third of the offences : a person 
shall not be guilty, etc., by reason of demanding, etc., payment 
in consideration of the display in a shop, or of the publication 
in a newspaper, of any advertisement or notice, or by reason 
of the display or publication as aforesaid of any advertisement 
or notice received for the purpose in the ordinary course of 
business. 

The Act is another of those temporary measures; it 1s 
(s. 2 (4)) to cease to have effect on the 31st December, 1957. 
It may well be that supply of accommodation will equal demand 
by then, but it is not necessary to go back as far as the “ shall 
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continue in force during the continuance of the present war 
and for a period of six months thereafter and no longer ”’ 
of the Increase of Rent and Mortgage Interest (War 
Restrictions) Act, 1915, to see how hopes may be frustrated. 
Profiting, but not profiting enough, by experience, the 
Legislature enacted, some eighteen years later, the Rent and 
Mortgage Interest Restrictions (Amendment) Act, 1933, the 
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first subsection providing that the Rent and Mortgage Interest 
(Restrictions) Acts, 1920 to 1925, should continue in force 
until 24th June, 1938, “‘ and no longer.’’ But on 26th May, 
1938, there came into force the Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1938, which (s. 1) extended the 
principal Act again, this time “ until the 24th June, 1942,” 


but without any “and no longer.”’ 
R. B. 


PRACTICAL CONVEYANCING—LXIV 


MANAGEMENT EXPENSES OF SETTLED LAND 


Tue Emergency Laws (Miscellaneous Provisions) Act, 1953, 
contains a number of sections on topics bearing little or no 
relation with one another. An important object of the Act 
is, for instance, to make permanent the provisions contained 
in various Defence Regulations. Consequently some amend- 
ments to earlier statutes may quite easily be overlooked. 
For this reason it is proposed to draw attention to a change 
of interest to conveyancers. 

The Settled Land Act, 1925, s. 64, gave power to a tenant 
for life, with the approval of the court, to effect any 
transaction concerning the settled land if it would benefit 
the land or any persons interested under the settlement. 
Similarly, the Trustee Act, 1925, s. 57, authorised the court 
to confer on trustees holding land on trust for sale the power 
to enter into transactions considered to be expedient. During 
the recent war, it often happened that income from land was 
not adequate to meet current management expenses, and it 
was advisable that power should exist to pay them out of 
capital. As the above-mentioned statutory powers were not 
wide enough to enable this to be done, the Settled Land and 
Trustee Acts (Court’s General Powers) Act, 1943, enacted 
that the jurisdiction of the court under the Settled Land 
Act, s. 64, and the Trustee Act, s. 57, should include power 
to authorise ‘any expense of action taken or proposed in or 
for the management of settled land or of land held on trust 
for sale, as the case may be, to be treated as a capital 
outgoing.’’ Management was stated to include all the acts 
referred to in the Settled Land Act, s. 102 (2), that is, inter 
alia, the erection, pulling down, rebuilding and repair of 
buildings and the draining of land. 

An order might be made under the 1943 Act only if the 
court was satisfied (i) that the action would benefit persons 
entitled under the settlement or trust for sale, and (ii) either 
(a) that the available income from all sources of a person who, 
as beneficially entitled, might otherwise have been expected 
to bear the expense had been so reduced by reason of circum- 
stances arising out of war conditions as to render him unable 
to bear the expense without undue hardship, or (0) that there 
was no such person and the income available for meeting that 
expense had become insufficient by reason of circumstances 
so arising. Further, the operation of the enactment was 
limited in time, although that time has been extended by 
later statutes. 

The effect of the Emergency Laws (Miscellaneous Provisions) 
Act, 1953 (which received the Royal Assent on 31st July, 
1953), is twofold. In the first place, it provides that the 


power in the 1943 Act to make an order under either of the 
sections of the 1925 Acts authorising management expenses to be 
treated as capital outgoings should be exercisable without any 
limitation as to time. In other words, the power in question 
is now incorporated in permanent legislation. Secondly, the 
words of s. 1 of the 1943 Act quoted in italics above are 
repealed. This means that an order may be made _ for 
payment of management expenses out of capital (assuming 
that the action would benefit persons interested) if the 
available income of the beneficiary who would normally meet 
such expenses has been so reduced as to render him incapable 
of bearing them without undue hardship whatever may be the 
reason for the reduction in that income. 

It is not easy to obtain a clear picture of the extent of the 
power. One must first note that it is necessary to obtain an 
order of the court under the relevant section of the 1925 Acts. 
Secondly, the conditions of the 1943 Act, as amended by the 
1953 Act, must be complied with. Thirdly, it is necessary to 
bear in mind what is included in the word ‘“‘ management ”’ 
as a result of the application of s. 102 (2) of the Settled Land 
Act, it includes even everyday repairs to buildings (if the 
court would in special circumstances sanction payment of 
such expenses out of capital). 

The extension of the power to cases where income has been 
reduced otherwise than as a result of war conditions, and the 
permanent operation of the power as so extended, are 
undoubtedly important. Further, by virtue of s. 1 (4) of the 
1943 Act, an order may be made in respect of expenses already 
incurred. Nevertheless, two practical limits should be noted. 
The first is that it is always necessary to incur the cost of 
application to the court. Secondly, the power applies only 
where the available income of the tenant for life (or other 
person similarly situated) ‘‘ has been so reduced as to render 
him unable to bear the expense . . . or unable to bear it 
without undue hardship,”’ or, if there is no such person, the 
income available for meeting the expense “has become 
insufficient.’” In other words, there must have been a 
reduction of income (presumably at some time since the date 
of the settlement, although the court may look primarily to 
recent changes of income) ; it is not enough that income has 
never been adequate. 

It may well be of benefit to reversioners to have settled 
property (including property held on trust for sale) maintained 
at the expense of capital. It will be interesting to see how 
often the power, in its new form, can be used in practice, 
particularly in the administration of small estates. 

J.G.S. 


OBITUARY 


Mr. E. N. GUNDILL 


Mr. Edward Norman Gundill, solicitor, of Pontefract, died on 
22nd August, aged 64. A former Deputy Coroner for 
Pontefract district, he succeeded the late Mr. Will Bentley as 
clerk to the Special Commissioners of Income Tax. He was a 
Past Provincial Grand Registrar for West Yorkshire, and was 
chairman of Dunhills (Pontefract), Ltd., liquorice confectionery 
manufacturers. He was admitted in 1911. 


Mr. J. R. HALL 
Mr. James Robert Hall, solicitor, of Newcastle-on-Tyne, died 
on 25th August, aged 90. He was a past president of the 
Newcastle-on-Tyne Law Society. He was admitted in 1893. 
Mr. G. B. WILLIS 
Mr. George Bertram Willis, retired solicitor, of Chancery Lane, 
W.C.2, died recently, aged 65. 
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HERE AND THERE 


THE NAUGHTY CHILD 

THE expert who spends all his life accumulating and card- 
indexing facts in a strictly limited field acquires (unless he is 
also a man of rare sound judgment) a grotesquely limited 
view of human nature. The industrial planner sees the world 
teeming with units of personnel ; for the specialist in mental 
deficiency the world is a mad-house ; for the psycho-analyst 
it is inhabited by sexual maniacs or perverts. Each little 
club of experts has, of course, its own hieratic jargon to keep 
up its spirits and self-esteem and to cow the outside world. 
It is, therefore, a pleasant novelty to find a lecturer working 
his way through jargon in reverse, as it were, and coming out 
at a common-sense conclusion. As noted elsewhere in this 
issue, Mr. John Mays recently told the summer school 
of the Howard League for Penal Reform at Nottingham 
University that in an intensive survey of a group of young 
people, whom he believed to be typical, he found that 40 per 
cent. were officially delinquent at some stage of their lives 
and another 40 per cent. were unofficially delinquent, while 
he had grave doubts of the remaining twenty. Of course, 
if you will insist on using three- or four-syllable words like 
“juvenile delinquency ’’ to describe the situation, it sounds 
undeniably startling. But, stay, the period of delinquency 
was very short, and the frequency of the offences diminished 
until in late adolescence they ceased. Much juvenile delin- 
quency, then, said Mr. May, was nothing more nor less than 
childish behaviour, which is a very sensible conclusion. Why, 
then, not start talking about “‘ naughty children’’ again ? 
secause that would lead straight back to the primacy of the 
family and the realisation that every parent is an expert in 
the ways of his own particular children; and that, once 
firmly grasped, would lead to the collapse of the whole vested 
interest in child psychology and its mystique, leaving the 
specialists with nothing on their hands except the cases of 
the genuine abnormals. In much the same way the problem 
of the “‘ corporal punishment ”’ of these same nauglily children 
is to a large extent the creation of the verbiage surrounding 
it. The accidental look of the expression automatically puts 
it into the same class as capital punishment, with a little hint 
of perverted sadism thrown in. By the time you're talking 
of the ethics of the corporal punishment of juvenile delinquents 
your mind has ambled off a long way from the simple reality 
of smacking or cuffing a naughty boy. But let a policeman 
attempt his own little effort at summary justice in the manner 
of the old unenlightened “‘ Bobbies,’’ and just see what would 
happen to him to-day. 


TOO BIG FOR CONSCIENCE 

ANOTHER interesting little point made by Mr. Mays is that 
young people have no sense of guilt in stealing from multiple 
stores, though they would not steal from old people, from 
one-man shops or from vans when the driver might get the 
blame. About the multiple stores, they feel that they have 
‘““ pots of money,”’ and, anyway, are charging fantastic prices, 
which is the same as stealing from the public. Now, that is 
a very interesting example of one of the effects of the 
dehumanisation of the social framework, the curtain of 
anonymity that has been drawn over such a wide area of the 
activities and responsibilities that govern our daily lives. 
If the rich men, the would-be rich men and the technicians 
in government find it convenient to conceal their personalities, 
veil their intentions and bury their responsibilities behind a 
screen of limited companies and trading corporations or in 
the impenetrable recesses of department within department 
and organisation within organisation, they can hardly 
complain if the people from whom they are hiding do not 
turn in their general direction with a warm glow of personal 
sentiment. To do them justice, they appreciate the difficulty. 
Hence the new mythology of advertising —Bertie Bassett and 
Mr. Cube and Mr. Therm and Billy Brown of London Town 
and the genial bonhomie of imaginary conversations between 
notional customers and idealised traders so persistently relied 
on by the larger clothing and footwear organisations. But, 
you see, even the children don’t take it seriously, for you 
cannot manufacture personality on newsprint. Very rich 
men, even unswathed in the mysterious veils of Throgmorton 
Street and Wall Street, have always offered quite outstanding 
temptations to the poor or the relatively poor. What can 
one say of those abstractions, so aptly named by the French 
‘anonymous societies,’’ which (we have judicial authority 
for it) have neither souls to save nor bodies to kick? Take 
personality out of creation and out of society and the whole 
framework of morality, conscience, duty, collapses. There is 
no right; there is no wrong; there is only expediency or 
what you can get away with. But human nature calls out 
for human response and the one answers the other. The 
spontaneous demonstrations on the Coronation of Her Majesty 
provide a remarkable example of the latent force in the 
warmth of recognition of a personality which is neither an 
abstraction nor a fiction. If you want to restore to the young 
a sense of right and wrong, you must restore at all levels of 
society personal contact and personal responsibility and a 
return to human scales of measurement. RICHARD RoE. 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS ave answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 
any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, oni a stamped, addressed envelope. 


Settlement—Strp-cHiILD—-WHETHER WIFE May 
TAKE ON FAILURE OF TRUSTS 

Q. We are engaged in preparing an irrevocable settlement in 
favour of a settlor’s daughter and step-daughter—both are about 
fifteen years of age. All income is to be accumulated until they 
attain the age of twenty-five, when the settled investments 
are to be divided between them in certain proportions. In the 
event of the death of either or both of them before attaining the 
age of twenty-five her share is to go to her children if she has 
married and left children. If either dies before attaining the age 
of twenty-five without having married or having married but 
without leaving children, her share is to go to the other. We are 
using the Form in the 1947 supplement to vol. 16 of the Encyclo- 
pedia of Forms and Precedents to work on. (1) Can the step- 
daughter be a beneficiary under an irrevocable settlement or are 
such settlements now so hedged round with restrictions that only 
children can be beneficiaries ? (2) Can the capital pass to the 
wife of the settlor during his life if all the trusts in favour of the 
daughter and the step-daughter and their issue fail in his (the 
settlor’s) lifetime ? 


Irrevocable 


A. Before answering the specific questions we would strongly 
advise against directing accumulations until twenty-five years. 
If the settlor dies whilst the beneficiary is between twenty-one 
and twenty-five years old the whole settled fund would pass under 
s. 1 of the Finance Act, 1894 (see articles at 95 Sot. J. 491 and 
96 Sov. J. 403). There is much to be said for giving the benefici- 
aries a vested interest in the income of the corpusandaccumulations 
fund at twenty-one followed by a vested interest in the capital at 
some later age, relying on the extra-statutory concession to 
cover the last year’s income. These settlements are by no means 
simple and if anything out of the ordinary is required they should 
be settled by one who is familiar with the matter. (1) The 
Income Tax Act, 1952, s. 403, provides that for these purposes a 
“child ’’ includes a step-child, adopted child or illegitimate child. 
(2) This matter is governed by the Income Tax Act, 1952, s. 405, 
re-enacting the Finance Act, 1938, s. 38. It would seem that 
since the wife can only take by reason of the death under the age 
of twenty-five of a child who would become entitled at that age 
the settlement would not for that reason be deemed to be revocable. 
See again the article at 96 So. J. 403. 
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Company—VoLUNTARY LIQUIDATION—STEPS OPEN TO 
CREDITOR TO EXPEDITE WINDING UP 





Q. A company goes into voluntary liquidation and an 
accountant is appointed liquidator early in 1951. We act for 
a client who is a creditor of the company for £200. Since the 
company went into liquidation our client states that he has 
never had any statement of affairs nor received any payment, 
although the liquidator acknowledges that he is listed as a 
creditor for 4200. The liquidator states that negotiations are 
still pending with the Inland Revenue as regards settling the 
company’s tax liability, and although several communiciations 
have been sent to the liquidator the only information furnished 
is that the tax liability is still not settled, and that therefore 
the liquidation is held up. Our client is very dissatisfied with 
the position. What steps can our client take in the circum- 
stances to expedite the winding up of the company and receive 
some payment ? 


A, One is well aware that negotiations with the Inland 
Revenue often take a long time. Nevertheless, there is no 
justification for holding up payment of liabilities, provided 
that the assets are sufficient to meet all liabilities (other than 
taxation) and to leave an adequate reserve for taxation. It is 
not stated if the winding up is a members’ winding up or a 
creditors’ winding up. If it is a creditors’ winding up, a creditors’ 
meeting should have been held in 1952 and another is now due 
or nearly due. If it is a members’ winding up, then attention 
is invited to ss. 288, 291 and 299 of the Companies Act, 1948; debts 
have not been paid within the proper period and either s. 288 
became applicable at some date in 1952 or the liquidator could 
pay, but has refused to do so. We should have thought that a 
strong solicitors’ letter ought to produce results. Failing this, 
the best alternative remedies seem to be proceedings under s, 304 
to remove the liquidator or a petition for compulsory winding up 
or for winding up under supervision. 


Rent Restriction—PossEssIon—COTTAGE REQUIRED FOR 
AGRICULTURAL WoRKMAN — FARMING LAND ACQUIRED 
SUBSEQUENTLY TO ACQUISITION OF BUNGALOW IN SAME DISTRICT 

Q. The tenant of a bungalow in the country, which about two 
years ago was purchased by the present landlord, who since 
that date has acquired a quantity of farming land in the same 
district, has been given notice to quit, and it is anticipated that 
the landlord will shortly make application to the agricultural 
executive committee for a certificate that the cottage is required 
for an agricultural workman employed or to be employed on 
his farm. There seems to be nothing to prevent the landlord 
doing this, although it seems iniquitous that a person should be 
allowed to acquire a dwelling-house which never was a farmer’s 
cottage, subsequently acquire farming land and then apply to a 
committee for a certificate. Can the landlord, in your opinion, 
make such an application and be successful ? It is appreciated 
that the landlord’s behaviour might be a matter of evidence 
for the county court when he applies for possession, but in such 
a case it is difficult to nullify the certificate given by the 
committee. 

A. We agree that the present landlord has qualified, albeit 
piecemeal, for an application for a county agricultural executive 
committee ‘certificate of need.’’ That application can itself 
be opposed and in the unusual circumstances an attempt might 
well be made to arrest in limine. Should the attempt (based 
on denial of the necessity) fail, we also agree that proceedings 
founded partly on such certificates often succeed; but the 
question becomes, not one of nullifying the certificate (which is 
indeed not possible : Taylor v. West (1940), 84 Sov. J. 645 (C.A.)), 
but of challenging the other necessary allegations and, eventually, 
of raising the issue whether it is reasonable to make the order if 
ali allegations are proved. Claims based on para. (g) (ii) of 
Sched. I to the Rent, etc., Restrictions (Amendment) Act, 1933, 
sometimes break down because, at the hearing, the landlord is 
unable to prove such a contract of employment as is demanded 
by the earlier part of the paragraph; proving that he needs a 
hand and could get one if he had the bungalow does not satisfy 
the requirements. Reasonableness has been called an “ over- 
riding requirement ’’ (see Shrimpton v. Rabbits (1924), 131 L.T. 


SOLICITORS’ 








JOURNAL (Vol. 97] 623 








478 (D.C.)), and as every circumstance affecting each party’s 
interests is relevant (Williamson v. Pallant [1924] 2 K.B. 173 
(D.C.)) the tenant’s case would, in our view, be a strong one on 
this point. 


Planning—PROPERTY USED FOR PURPOSE OTHER THAN THAT 
FOR WHICH ZONED—COMPENSATION ON ACQUISITION OR 
DISCONTINUANCE ORDER 


Q. Our clients are the lessees of property in the County of 
London which has for many years been used for a purpose other 
than that for which it is zoned in the County of London Plan. 
A local land charges search reveals only the usual entries in 
respect of a resolution of the county council to prepare a planning 
scheme in the year 1934, but no scheme was ever approved in 
pursuance of this resolution. Since a period of three years has 
now expired since the appointed day under the 1947 Act it would 
appear that the 1934 resolution cannot have any effect on our 
clients’ right as regards the user which existed at the appointed 
day and still exists now. Our clients’ lease expires in 1954, 
and they inquire whether there is any reason why on its expiry 
they should not take a further long lease of the property. On 
principle it would seem that, in the event of the property being 
acquired by a public authority or the existing use being ordered 
to be discontinued after the grant of a new lease, our clients 
would be entitled to their proper share of compensation 
irrespective of the fact that the new zoning was known before 
the grant of the new lease. Can you confirm this ? 


A. It is not clear whether the present use of the premises 
started before or after the date of the resolution in 1934 and, 
if after, whether with or without obtaining interim development 
permission. However, if it started before this date or started 
after this date with interim development permission, then, for the 
purpose of the Town and Country Planning Act, 1947, it did not 
contravene previous planning control (see s. 75 (9) of the 1947 
Act), and, as the use existed before Ist July, 1948, there has been 
no development since the 1947 Act came into operation. The 
only way in which the planning authority can bring the use 
into conformity with the plan is by acquisition of the premises 
or the making of an order under s. 26 of the 1947 Act. The 
compensation payable on acquisition or under s. 27 of the 1947 
Act, as the case may be, would be assessed on the basis that 
the present use of the premises was the authorised use. 

If the present use started after the date of the resolution 
without interim development permission it would have con- 
travened previous planning control for the purpose of s. 75 of the 
1947 Act. As the period for taking action under this section 
has expired (proviso to subs. (1)), and there was no obligation 
under the earlier planning legislation to obtain interim develop- 
ment permission (to do this was simply a financial safeguard 
for the developer) which would make the use otherwise contrary 
to law or liable to enforcement action by other methods, the use 
can only be terminated by acquisition or a ss 26 order, and will 
be regarded as an authorised use for the purpose of assessing 
compensation. It is assumed that the use did not start during 
the war period for the purpose of the Building Restrictions 
(War-Time Contraventions) Act, 1946, and that there has been 
no Crown interest in the premises which would have kept the 
time for action under this Act and s. 75 of the 1947 Act alive 
up to the present. 

See generally an article at 96 SoL. J. 143 entitled “ Planning 
Contraventions: Are They Made Lawful by Lapse of Time ? ”’ 
The fact that the lessees are aware that the use is not in conformity 
with the plan when taking up their new lease does not prevent 
the compensation being assessed on the basis of the existing use 
being the authorised one. 

The inquirers do not state how the premises are zoned 
in the plan, but the most important use zonings in a plan, except 
where they appear in a comprehensive development area map, 
are normally primary use zonings only, e.g., a residential zoning 
does not mean that existing business uses will necessarily be 
discontinued or that no new business uses will be permitted at all. 
It may well be, therefore, that the planning authority have no 
intention in any case of discontinuing the use. See an article 
at 96 Sot. J. 439, reprinted in Oyez Practice Notes No, 26. 





Major Mordaunt Cohen, solicitor, of Sunderland, was married 
on 18th August to Miss Myrella Cohen, of Salford. 





Mr. Lyndon Irving, solicitor, of Derby, was married recently 
to Miss Stella Locker Woodhouse, of Littleover. 
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SURVEY OF 


STATUTORY INSTRUMENTS 


Airways Corporations (Radio, Navigating and Engineer Officers’ 
Pensions) Regulations, 1953. (S.I. 1953 No. 1296.) 8d. 

Artificial Sweeteners in Food Order, 1953. (S.I. 1953 No. 1311.) 
5d. 

Bread Order, 1953. 

British Transport Commission 
(S.I. 1953 No. 1291.) 

City of London Traffic (Miscellaneous Provisions) (Amendment) 
Regulations, 1953. (S.I. 1953 No. 1294.) 

Flour Order, 1953. (S.J. 1953 No. 1282.) 6d. 

Food Standards (Preserves) (Amendment) Order, 1953. 
1953 No. 1307.) 

Great Ouse River Board (Old West Internal Drainage District) 
Order, 1952. (S.I. 1953 No. 1297.) 6d. 

Ilkeston and Heanor Water Order, 1953. 


(S.I. 1953 No. 1283.) 6d. 


(Executives) Order, 1953. 


(S.I. 


(S.I. 1953 No. 1287.) 


Import Duties (Exemptions) (No. 2) Order, 1953. (S.I. 1953 
No. 1281.) 
London’ Traffic (Miscellaneous Provisions) (Amendment) 


Regulations, 1953. (S.I. 1953 No. 1292.) 5d. 
London Traffic (Miscellaneous Provisions) (Amendment) (No. 2) 
Regulations, 1953. (S.I. 1953 No. 1293.) 6d. 
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London Traffic (Prescribed Routes) (No. 23) Regulations, 1953. 
(S.I. 1953 No. 1290.) 

Macaroni and Similar Products 
(S.I. 1953 No. 1284.) 

Poisons List Order, 1953. (S.I. 1953 No. 1300.) 

Poisons Rules, 1953. (S.I. 1953 No. 1301.) 5d. 

Retention of Mains, Cables and Pipe Over and Under Highways 
(Inverness-shire) (No. 1) Order, 1953. (S.I. 1953 No. 1299.) 

Stopping up of Highways (Coventry) (No. 2) Order, 1953. (S.I, 
1953 No. 1279.) 

Stopping up of Highways (Sunderland) (No. 
(S.I. 1953 No. 1298.) 


(Revocation) Order, 1953, 


6d. 


1) Order, 1953. 


Sugar (Prices) (Amendment No. 2) Order, 1953. (S.I. 1953 
No. 1295.) 5d. 
Syrup and Treacle (Amendment) Order, 1953. (S.I. 1953 


No. 1308.) 


Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d. post free.] 


NOTES AND NEWS 


Honours and Appointments 


The Lord Chancellor has appointed Mr. Hopkin ALFRED 
LLLEWELLYN-JONEsS to be Registrar of Cardiff and Barry County 
Court and District Registrar in the District Registry of the High 
Court of Justice in Cardiff as from 14th August, 1953. He 
succeeds Mr. Llewellyn Francis, who died recently. 

Mr. R. KENNETH Cooke, O.B.E., solicitor, of Brierley Hill, 
Staffs, has been appointed Clerk to the Prescott and St. Helens 
County Magistrates. 

The National Coal Board have appointed Mr. DonaLp H. 
HasLaM, at present assistant to the Legal Adviser at the Board’s 
headquarters, to be their Legal Adviser in succession to 
Mr. R. 5S. S. Allen, who is leaving the Board to undertake post- 
graduate study in international air law under a Rockefeller 
Foundation grant at McGill University, Montreal. Mr. Haslam 
takes up his new appointment on Ist October, 1953. 


Mr. Puitip A, CLarke, B.A., assistant solicitor to Derby 
Corporation, has been appointed senior assistant solicitor to 
Blackburn Corporation in succession to Mr. D. M. Kermode, 
who recently took up the appointment of Deputy Town Clerk 
of Chester. 


Mr. Rot PuHittiep Burton, Deputy Town Clerk of Sutton 
Coldfield, has been appointed Clerk and Chief Financial Officer 
of Sedgefield Rural District Council. 


Miscellaneous 
THE LAW SOCIETY HONOURS EXAMINATION 


At the June, 1953, Examination for Honours of candidates for 
admission on the Roll of Solicitors of the Supreme Court, the 
examination committee recommended the following as_ being 
entitled to honorary distinction. Second Class (in alphabetical 
order): J. M. Atkinson, LL.B. Manchester, W. Davies, O. L. 
Dobbs, T. B. Drever, J. C. Hall, M.A., LL.B. Cantab., A. D. 
Harris, LL.B. Birmingham, B.C.L. Oxon, T. Keane, LL.B. 
London, T. M. Lane, B.A. London, E. Levy, LL.B. London, 
R. H. Lloyd, B.A. Cantab., A. G. McIntosh, A. T. Richards, 
LL.B. Bristol, J. P. Taylor, LL.B. London, D. Tesh, B.A., 
LL.B. Cantab., C. Wiseman, LL.B. London. Third Class (in 
alphabetical order): A. W. Baker, LL.B. London, A. H. Coles, 
B. Greenman, G. Lazarus, LL.B. London, H. McFarlane, 
F. Nickson, LL.B. Liverpool, P. J. Wartnaby, S. M. Watson, 
M.A. Oxon. 

The Council have given class certificates to the candidates in 
the Second and Third Classes. Seventy-eight candidates gave 
notice for examination. 





The following evening classes in Law will be conducted at the 
North-Western Polytechnic (1953-54 Session) :— 

Course in preparation for the London Chamber of Commerce 
Diploma in Conveyancing : Law Relating to Wills, Executors 
and Trusts (Monday, 6.15 to 7.45); Law of Real Property 
and Conveyancing (Monday, 7.45 to 9.15); Principles of 
English Law (Wednesday, 6.15 to 7.15), and Constitutional 
Law (Wednesday, 7.15 to 8.15). 

Course in preparation for the Royal Society of Arts Group 
Certificate in Law: Mercantile Law (Monday, 6.15 to 7.45) ; 
Law of Real Property and Conveyancing (Monday, 7.45 to 
9.15), and Company Law (Tuesday, 7.45 to 9.15). (In addition 
to the above group courses, the London Chamber of Commerce 
and the Royal Society of Arts award certificates to candidates 
who are successful in single subjects.) 

Course in preparation for the Conveyancing Certificate of The 
Law Society and the Solicitors’ Managing Clerks’ Association : 
Assurances, Mortgages, Leases and Tenancies (Monday, 
7.45 to 9.15), and Wills, Settlements and Probate Practice 
(Monday, 6.15 to 7.45). (Candidates must have had ten years’ 
experience and must not be less than 30 years of age.) 


Classes ave also available in: Commercial Law (Monday, 
7.45 to 9.15); Company Law—II (Tuesday, 6.15 to 7.45) ; 
Mercantile Law—II (Monday, 7.45 to 9.15); Law of Inland 
Transport—I (Monday, 6.15 to 7.45) ; Law of Inland Transport 

II (Monday, 7.45 to 9.15); Law and Practice relating to 
Negotiable Instruments (Monday, 6.15 to 7.45) ; Legal Aspects 
of Purchasing (Friday, 7.45 to 9.15) ; Legal Aspects of Industry 
and Commerce (Tnesday, 7.45 to 9.15), and Principles of 
Law relating to Electricity (Monday, 8.15 to 9.15). 


The fee is 30s. to 50:. for the Session. Classes commence on 
28th September, 1953, and the enrolment dates are 21st, 22nd and 
23rd September, 1953. Prospectus, containing details of other 
classes, free upon application to the Head of the Department 
of Commerce and_ Professional Studies, North-Western 
Polytechnic, Prince of Wales Road, London, N.W.5. 





“THE SOLICITORS’ JOURNAL” 

Editorial, Publishing and Advertising Offices : 102-103 Fetter Lane, 
London, E.C.4. Telephone : CHAncery 6855. 
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